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GESSNER T. HARRI S,
Peti ti oner,
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Respondent s.

N N N N N N N N N N

RECOVMENDED ORDER

Upon due notice, a disputed-fact hearing was held in this
case on Decenber 13-14, 2005, in Leesburg, Florida, before
Ella Jane P. Davis, a duly-assigned Adm nistrative Law Judge of
the Division of Admi nistrative Hearings.

APPEARANCES

For Petitioner: Larry H Colleton, Esquire
The Colleton Law Firm P.A.
Post Office Box 677459
Ol ando, Florida 32867

For Respondent: Stephenie J. MCulloch, Esquire
McLin & Burnsed, P.A
Post O fice Box 491357
Leesburg, Florida 34749-1357

STATEMENT CF THE | SSUE

Whet her Respondent Enployer is guilty of an unl awf ul
enpl oynent practice, pursuant to Chapter 760, Florida Statutes,

by its failure to pronote Petitioner, an African-Anerican



female, and its pronotion of a Caucasian femal e who was | ess
qgual i fi ed.

PRELI M NARY STATEMENT

On Novenber 29, 2004, Petitioner filed a Charge of
Discrimnation with the Equal Enpl oynment Qpportunity Comm ssion
and the Florida Comm ssion on Human Rel ations (FCHR). Therein,
she all eged that Respondent School Board of Lake County,

Fl orida, had discrimnated agai nst her based upon her race
because it did not select her for pronotion to Property Contro
Speci al i st on or about January 13, 2004.

FCHR entered a Determ nation: No Cause, on May 31, 2005.
Petitioner tinely-filed a Petition for Relief.

The cause was referred to the Division of Adm nistrative
Hearings on or about July 5, 2005. Respondent's Mtion for
Summary Final Order was denied by a Novenber 23, 2005, Order.

At the commrencenent of the disputed-fact hearing, in
response to Respondent's Motion in Limne, Petitioner wthdrew
her retaliation claimso that the only issues to be tried were
pronotion entitlenent, entitlenent to back pay at the pronotion
| evel, and attorney's fees.

At the disputed-fact hearing, Petitioner testified on her
own behal f and presented the oral testinony of Darlene Elliot
and Chl oe Wbnack. Petitioner's Exhibit 1 and Exhibits 8 through

12 were admtted in evidence.



Respondent cross-exam ned the witnesses called by
Petitioner and presented the oral testinony of Paul Haskins,
Rebecca Nel sen, Sonja Charl ene Gore, Laura Dee Sullivan, Jane
Adans, Beth M nnix, and Barbara Harper. Respondent's Exhibits
2-12 and 14-16 were admtted in evidence. Exhibit R 2 was the
deposition of Ann Isaacs with attachnments. Exhibit R-3 was the
deposition of Stephen Ml er.

Joint Exhibit A the parties' Joint Stipulation filed on
Septenber 2, 2005, was also admtted in evidence.

A three-volunme Transcript was filed on January 5, 2006.
Each party tinmely-filed its respective Proposed Recomnmended
Order which has been considered in preparing this Reconmended
O der.

FI NDI NGS OF FACT

1. Petitioner is an African-Anmerican fenale.

2. Respondent School Board of Lake County, Florida, is the
corporate body politic responsible for the adm nistration of
schools within the Lake County School District.

3. At all tines material, Paul Haskins (Caucasian nal e)
was the supervisor of the Warehouse and G ounds Departnent. In
that capacity, he supervised the functions of Plant Operations,
Central Warehouse, G ounds, and Property Control, including the
Property Control Specialist position. M. Haskins has been

enpl oyed wth the School Board for approximately 33 years. For



t he past 20 years of his enploynent with the School Board,

M . Haskins has served in a supervisory capacity. In that
position, he has the authority to hire and fire enpl oyees under
his supervision. M. Haskins nmade the decision to hire Jane
Adans (a Caucasian fenmale) for the Property Control Speciali st
position in 2003-2004. H's hiring of Ms. Adans is the subject
of Petitioner's charge of discrimnation/Petition for Relief.

4. In 1976-1977 Petitioner worked for the federal
governnment at Robbins Air Force Base as a clerk typist, where
she performed nunerous duties at Pay Grade GS XI, CGivil Service
Super vi sor.

5. Wiile at Robbins Air Force Base, Petitioner held the
position of Shipping Cerk. |In her |ast year at Robbins Air
Force Base, she held a tenporary position supervising four
cl erks.

6. Petitioner continued work at MacDi || Air Force Base,
where she concluded her civil service career of over 10 years.

7. During the course of her civil service experience,
Petitioner was Custodi an of Records, Classified Air Craft
Desi gns.

8. Imediately prior to being hired by Respondent,
Petitioner worked in a clerical position for the Gty of Eustis,

Fl ori da.



9. Petitioner has been enployed with Respondent Lake
County School Board for approximately 17 years.

10. Petitioner was hired by Respondent in April of 1988,
as a Mai ntenance Worker 111.

11. In 1992, Petitioner was pronoted to the position of
Fiscal Assistant Il with Respondent’'s Maintenance Depart nent.
She continues to be enployed in that capacity today.

12. Petitioner has worked for Respondent in the capacity
of Fiscal Assistant Il for approxinmately 15 years. However, she
has never worked under the supervision of M. Haskins and has
never worked directly with Ms. Adans.

13. The Fiscal Assistant Il position is an accounting
support position and does not require an accounting degree.

14. The duties Petitioner perforns as a Fiscal Assistant
Il include assisting and preparing the docunents related to
budgets and purchase orders in the maintenance departnent. She
prepares orders for materials for that departnent. She
mai ntains property for the departnment with respect to its
locations, and if the materials have a value of over $1, 000. 00,
Petitioner is responsible for in-putting the data in the SA 400
conput er software system which is Respondent's current
financial network. Petitioner is very skilled in using the SA

400, but Petitioner's conputer system work has been primarily



of fice or secretarial work related to accounting for its four
mllion dollar budget.

15. By the date of hearing, Petitioner had conpl eted over
30 senester hours at Lake-Sunter Conmunity College in Leesburg,
Florida, towards an Associate of Arts degree. The hearing
occurred nearly two years after any date material to the
pronotion involved in this case.

16. I n Decenber 2003, Darlene Elliot (Caucasian fenale),
Respondent's Property Control Specialist, announced her
retirement. The Property Control Specialist position operated
under the unbrella of the Warehouse and G ounds Depart nent,
managed by M. Haskins. The opening was posted and adverti sed.
The pay grade for the position was Level Eleven.

17. Current School Board enpl oyees could apply for the
upcom ng vacancy sinply by providing a letter of intent or
conpl eting an application for the position. Several applicants
applied for the position.

18. Petitioner submtted a letter of interest, along with
her resunme which detailed her qualifications and background for
t he position.

19. M. Adans submtted only an application, which was not

signed or dated.



20. Several other enployees fromdifferent departnents
al so submtted their letters of intent for the Property Contro
Speci al i st position.

21. M. Haskins unilaterally selected only six applicants
to be interviewed. All the applicants selected to be
interviewed were already enpl oyees of Respondent. Petitioner
and Ms. Adans were anong them

22. The six applicants interviewed were: Petitioner,

Ms. Adans, Sonja Charlene CGore, Stephen MIler, Debra Parker,
and Laura D. Sullivan. O the applicants, both Ms. Gore and
Petitioner are African-Anerican, and both are Fiscal Assistants.
The renai nder of the applicants are Caucasian. All six
applicants, with the exception of M. MIller, were fenale.

M. Mller also was a Fiscal Assistant |Il, with a background in
data processing and records keeping. He also had already earned
an associate's degree. M. Sullivan was a G ounds Wrker [11

wi th prior bookkeeping experience. M. Parker's experience is
not cl ear.

23. Petitioner's charge of discrimnation initially stated
an allegation of sex discrimnation, but she did not pursue that
claimat the disputed-fact hearing.

24. The job description for the Property Contro
Speci alist position |isted the requisite job duties for that

position. Anong the requisite job duties were: performng



audit and inventory procedures pursuant to state and federal
statutes and pursuant to rules of the Auditor General; in-

servi cing each school's new property custodi an and i nsuring
correct records at each school; coordinating purchasing,
bookkeepi ng, and warehouse and grounds nai nt enance w th each
school ; tagging all new equi pnment; processing tags, titles and
registrations on rolling stock; reconciling property records

wi th expenditures; working with various auditors; preparing
lists of equipnment and rolling stock for insurance renewal each
year; coordinating disposal of surplus equipnent; and preparing
and reviewi ng audit reports and dispositions to go to the School
Boar d.

25. The Property Control Specialist job description also
sets forth the necessary know edge and skills for that position.
Among the know edge and skills listed are: know edge of
accounti ng procedures; know edge of equi pnent used in school s;
ability and desire to establish and maintain an am abl e
relationship with vendors and all School Board personnel;
physi cal |y nove student desks, chairs, and equi pnent from one
cost center to another; ability to withstand extrene heat and
cold for extended periods of tine; ability to lift 30 | bs; and
ability to wal k, bend, stoop, and clinb stairs. Also, avalid
Florida Driver's License was required, and a high school diplom

or a GED was preferred.



26. The Property Control Specialist position was described
as very physical. Mny audits are perfornmed in the sumer, and
much of the work is done out in the field, which can be very hot
and dusty.

27. M. Haskins, Beth Mnnix (Caucasian fenmale), and
Bar bara Harper (Caucasian female), participated in interview ng
t he six candi dates selected for interviews. However, the
sel ection of one of the interviewes to fill the position was
made unil aterally by M. Haskins.

28. The retiring Ms. Elliot had hurt feelings because
M . Haskins did not make her a nenber of the interview team

29. During the six interviews, Ms. Mnnix and Ms. Harper
did not ask the interviewees questions, but they were encouraged
to take notes and privately offer their opinions to M. Haskins
on each of the applicants interviewed. They were also intended
to serve as witnesses, in the event that M. Haskins needed them
to recall an applicant's response. They were also intended to
observe M. Haskins' conduct of the interviews.

30. Ms. Adans has a high school education and has worked
as a farmworker and a custodian. For 14 years she has been a
grounds worker in Respondent's enploy. She was famliar with
all the schools in the District and had done heavy duty
deliveries and pest control at nost of them She had covered

for Ms. Mnnix, M. Haskins' Purchasing Agent, during



Ms. Mnnix's two pregnancies and had been cross-trained by her
in purchasing. M. Harper, M. Haskins' Fiscal Assistant, was
also famliar with Ms. Adans' training, experience, and
personality, because Ms. Adans had covered for M. Harper during
Ms. Harper's vacation.

31. At the time of the interviews, M. Adans had worked
for the School Board for approximtely 14 years, and her current
primary function was pest control. She was initially hired in a
custodi al position. Five nonths |ater, she was pronoted to the
position of G ounds Worker I11. At all tinmes during her 14
years of enploynment with the School Board, she had worked under
M . Haskins' supervision. Over that period of tinme, she had
performed various duties such as "jack rabbit" mail courier to
all the schools; general secretarial work; answering phones;
filing; processing purchase and work orders; inventory and
war ehouse receiving; tagging inventory, property, and equi pnent;
transferring property; perform ng custodial work; using the SA
400 conputer systenm inventorying and auditing of physical,
tangi bl e property; payroll; setting up new schools' physica
pl ants; pest control; and supervision and direction of sumer
enpl oyees.

32. A fewof Ms. Adans' foregoing skills and functions had
been performed under Ms. Elliot's direction. However, a |ot of

Ms. Adans' work for Ms. Elliott, which was directly that of the

10



position she sought in 2003-2004, had occurred 10 years before
t he vacancy at issue.

33. In approximately 1994, M. Haskins, who was al ways
Ms. Elliot's supervisor, had given Ms. Elliot a choice of
selecting either Ms. Adans or Ronnie Calloway to becone her
assi stant Property Control Specialist. WM. Elliot had selected
Ronnie Call oway (an African-American male) over Ms. Adans (a
Caucasian female). In Ms. Elliot's view, Ms. Adans was not
dependabl e, was consistently tardy in her arrival at work; and
took off early fromwork. However, M. Elliot had no factual
knowl edge that Ms. Adans was abusing sick or annual |eave.
| ndeed, there is affirmative evidence that Ms. Adans often |eft
work early with perm ssion to care for a sick husband. 1In
Ms. Elliot's opinion, M. Calloway was an excellent worker in
every respect, so she hired him M. Elliot did no interview ng
for the assistant position to which she pronmoted M. Call oway at
that tine.

34. M. Calloway retired after approximately six years.
His position was filled by another male (race unspecified).

35. After Ms. Elliot hired M. Calloway as her assi stant
Property Control Specialist about 1994, Ms. Adans did nuch | ess
work with property control. However, over the intervening years

until 2003-2004, Ms. Adans had sporadically worked in the
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property control office for Ms. Elliot, helping her in sone
periods | ess than others

36. Race was not discussed during the interviews conducted
by M. Haskins to replace Ms. Elliot or during any of the
di scussions anong the interviewers regarding the candi dates.

37. M. Haskins asked the sanme initial questions of each
applicant. Those questions were: (1) Tell nme about yourself
from school up to today's date, including education and
enpl oynent; (2) Tell ne what you know about the Property Control
Speci al i st position; (3) Wiy are you applying for this position;
(4) Explain a situation where you had a conflict and how you
handl ed the situation; and (5) Tell nme about your know edge of
all the various conmputer prograns that you have used.

38. After his initial six questions, M. Haskins then
asked foll ow-up questions based upon each applicant’'s individua
responses to the initial questions posed.

39. Each applicant also was required to draft and type a
letter on the topic of why s/he should be hired for the
position. M. Harper adm nistered that portion of the interview
process to each of the interviewees in another room?Y

40. After the interviews, M. Haskins scored the
applicants in the follow ng nine categories, which he deened
i mportant for the position: appearance; verbalization;

know edge; experience; technology skills; conpatible with
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operati ons; physical denmands per job description; witten
expression; and initiative.

41. M. Haskins' scoring nethodol ogy was his own and had
not been previously approved by Respondent's School Board or
Human Resources Director. No standard criteria was used. No
key for assigning scores was used. The assignnent of points was
at M. Haskins' will. No School Board requirenent provided
ot her w se.

42. Prior to the interviews, M. Haskins had know edge of
Ms. Adans' work performance for himover the whole of her
enpl oynent. He had conduct ed eval uati ons of M. Adans' work
performance each year. Each of his eval uations had conpli nented
her positive attitude, her flexibility in the various tasks
assigned to her, her ability to fill in wherever needed, or her
initiative in enhancing her conmputer skills. Prior to
conducting the interviews in Decenmber 2003, M. Haskins al so had
knowl edge that Ms. Adans had a very good rapport with the school
princi pal s, custodi ans, and other personnel fromworking out in
the schools, got on well with the other office staff, and had
taken sonme conputer cl asses.

43. It is entirely possible, and, frankly, probable, that
M. Haskins allowed his prior high opinion of Ms. Adans to col or

his rating of her interview sheet. However, there is no
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i ndicator that race or racial aninmus played any part in his
scoring systemor in his actual scoring of any interviewee.

44. Indeed, Ms. Elliot (Caucasian fenmale) and Chl oe Wnack
(African-Anrerican female), both of whomtestified on
Petitioner's behal f, would not say they believed race affected
M. Haskins' dealings with enpl oyees. They both testified that
African-Anericans were only hired by Ms. Haskins for outside
jobs, and Ms. Wonmack testified that Fiscal Assistants |ike
herself and Petitioner had al ways been di scouraged from appl yi ng
for work in the Grounds and Warehouse category by being told how
dusty and physical it was.? However, Ms. Womack further
testified that "the good ol d buddy" system was apparent in
M . Haskins' office and that those who worked there, including
Ms. Adans, probably got preferential treatnent in pronotions for
t hat reason, as well as for having nore inside know edge of the
jobs there. This belief that office preference or favoritism
was the reason for pronoting fromw thin the VWarehouse and
Grounds Departrment or fromthe vicinity of M. Haskins' office
al so was expressed by other w tnesses who had been applicants
for the pronotion in question. M. Elliot testified that she
had no factual information that M. Haskins discrimnated in
hiring on the basis of race but that she felt he discrimnated
on the basis of whomhe |iked and disliked. She conceded she

did not know how he cane to |i ke sone people, and not others,
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and that she could not relate his dislikes specifically to
race. ¥

45. M. Haskins scored each applicant on a possible 100
points. He assigned total scores to the applicants as foll ows:
Jane Adans 94; Charlene Gore 91; Stephen MIler 81; Petitioner
80; Dee Sullivan 78; and Debra Parker 65.

46. Charlene Gore, an African-Anerican femal e who received
t he second highest score of all applicants, testified that she
did not feel that there was anything racially discrimnatory
about the selection process or the selection of Ms. Adans. Had
she felt there were race discrimnation, she would have
conpl ai ned about it.

47. M. Adans, Ms. CGore, and Petitioner were scored by

M. Haskins as foll ows:

Adans Gore Petitioner

(Caucasi an) (African- (African-

Amer i can) Aner i can)
Appear ance 10 10 10
Ver bal i zati on 8 10 8
Knowl edge 10 8 5
Experi ence 15 10 10
Technol ogy Skills 13 14 13
Conpati ble with Operations 10 9 8

Physi cal Demands per

Job Description 10 10 10

15



Witten Expression 8 10 9

Initiative 10 10

|~

48. No weighting clearly in favor of the Caucasi an
candi date over the African-Anerican candidates is evident in the
foregoing scores rated by M. Haskins. M. Adans was rated
hi ghest, by conparison to the others, in the categories of
know edge, experience and conpatible with operations. Al three
of these categories were ones in which M. Haskins had
personal |y observed Ms. Adans over nany years.

49. M. Haskins testified that he consi dered a good
attitude to be inportant for the Property Control Speciali st
position. He also |ooked for an individual who would fit in
with the structure of his departnent. He explained that the
nature of the position required the Property Control Speciali st
to possess the ability to work cooperatively with the other
individuals in the departnment and in the School District. He
wanted to select a person with "people skills" who had the
denonstrated ability to handle conflict effectively and deal
Wi th school adm nistrators regarding sensitive issues.

50. Upon M. Haskins' inquiry during the interview,
Petitioner cited as an exanple of handling conflict, an incident
wher e anot her enpl oyee asked her to order supplies and she

replied, "I can’t buy pencils, that’s not ny job. | don’t do
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that. | buy trucks.” This response caused M. Haskins concern
that Petitioner would not be a good fit for the position. Her
answer was confrontational, and M. Haskins had concerns with
her willingness to nulti-task and to be flexible in perform ng
job duties. M. Haskins explained that the enpl oyees who work
under himare often called upon to performtasks that are
technically outside their job description.

51. Petitioner has been critiqued in a past evaluation by
a different supervisor for her lack of ability to maintain
conposure when dealing with stressful situations with co-workers
or vendors. However, Petitioner has been eval uated as inproving
in this regard.

52. At one point during her interview, Petitioner's voice
becanme el evat ed when descri bing a perception that the wonen in
her departnent did not get along, and asserted that such a
perception was not accurate. Petitioner becane very |oud and
confrontational, and spoke about the topic for several mnutes.
This left a bad inpression with the whole of the interview
comittee. ¥

53. M. Haskins perceived Petitioner as |acking know edge
of what the Property Control Specialist position entailed,
particularly in conparison to Ms. Adans, because when he asked
Petitioner during the interview what she knew about the Property

Control Specialist position, she replied, "You go out and tag
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property, | guess.” M. Adans' response included a detail ed
expl anation of the process and paperwork involved in the
positi on she sought.

54. Several of the applicants, including Petitioner,

Ms. CGore, and M. MIler had experience as fiscal assistants.
Experience as a fiscal assistant and working with budgets were
not preferred criteria for M. Haskins and the remai nder of his
conmittee, nor did they feel such qualifications warranted any
particul ar weight in considering the requirenents for the
Property Control Specialist position.

55. M. Haskins selected Ms. Adans for the position. He
felt Ms. Adans was the nost qualified applicant, since she was
famliar with many of the duties of a Property Control
Speci al i st and had experience in performng them He may have
bel i eved her experience under Ms. Elliot was greater than it
actually was or not realized that nuch of her experience with
Ms. Elliot was renote in time (see Findings of Fact 32 and 35),
but anong the relevant duties Ms. Adans had perforned prior to
the interviews were: taking inventory; tracing and reconciling
any di screpancies in inventory; servicing property cust odi ans;
coordi nating with schools; purchasing; bookkeepi ng; warehouse
and grounds, and nmai ntenance; taggi ng new equi pnent; transfer of
equi pnent when cost centers separate, nove, or disband; and

wor king with various auditors. M. Haskins al so had observed
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Ms. Adans performreceiving, accounts payable, work on the
budget; other work invol ving accounts procedures and

mat hemat i cal conputations. He observed that she kept her
secretarial and conputer skills up-to-date and was very

know edgeabl e of all the equipnment used in schools. Because of
the physicality of her then-current job position, he felt

Ms. Adans al so had denonstrated the physical ability to lift 30
pounds, nove equi pnment, and withstand extrene heat and col d.

Ms. Adans al so denonstrated the ability to nake decisions and to
wor k i ndependently. She was famliar with the rel evant conputer
program the SA 400, and had been authorized to use it since
2000.

56. Ms. Mnnix and Ms. Harper agreed wth M. Haskins
assessnent of Ms. Adans as the nost qualified applicant for the
posi tion.

57. In an attenpt to establish a pattern of racia
di scrimnation by M. Haskins, Ms. Elliot testified that years
prior to her retirenment, M. Haskins had given her a choice of
sel ecti ng whom she wanted to assist in her office and had
approved her selection of Ronnie Calloway, an African-Anmerican
mal e, to assist her instead of Jane Adanms. ( See Finding of Fact
33.) This does not pass nuster as discrimnation against
African-Anericans. M. Elliot then testified that on nultiple

occasi ons, several Caucasian mal e enpl oyees called M. Call onay
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"Shine;" that M. Haskins heard them and that M. Haskins,
himsel f, had referred to M. Calloway as "Shine." M. Haskins
vehenmently deni ed ever using that term M. Haskins testified
Wi t hout refutation that he had overheard anot her enpl oyee use
that termtoward M. Calloway, and thereafter, in the presence
of several other enployees, he had reprimnded the enpl oyee for
using the racially derogatory nicknanme. M. Calloway never
reported any further problenms to M. Haskins, so M. Haskins
believed the problemw th the nicknanme "Shine" had been
resolved. M. Elliot conceded that M. Calloway previously told
her he was not offended by the nicknane, anyway.

58. Likewise, to establish a pattern of racially disparate
treatnment, Ms. Elliot asserted that an African-Arerican nale who
snmel | ed of al cohol was fired, while three Caucasi an nmal es who
snmel | ed of some controlled chem cal substance were not fired.
Her evidence on this issue was not corroborated by anyone, and
it was not clearly indicated what was known by M. Haskins or
anyone el se in nmanagenent about any of the four nen.

59. Petitioner believed that M. Haskins did not select
her for the Property Control Specialist position because of her
race. She testified that she did not know of any African-
Anmerican fenmal es that M. Haskins had ever hired; knew of only
two African-Anerican nmales he had hired; and believed that none

of the African-Anerican mal es M. Haskins had hired worked
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inside the office, as opposed to working in the warehouse or in
t he grounds.

60. Petitioner admttedly was unaware of how nany
i ndi viduals M. Haskins had hired in the |last 20 years, of how
many African-Anericans applied for open positions under
M. Haskins' supervision or control during that tinme, or of any
i nstance where M. Haskins hired a |l ess qualified Caucasi an
candi date over a nore qualified African-Amrerican candi dat e.

61. The greater weight of the evidence denonstrates that
M. Haskins has hired at | east 20 African- Anericans for
posi tions under his supervision in the Warehouse and G ounds
Department, including Petitioner's daughter for a sumer | ob.
The evidence al so denonstrates that there were only three
enpl oyees who actually worked in the office setting for the
majority of the day. O those positions, there was very little
turnover. Caucasi ans have been hired to replace Caucasi ans
recently.

62. However, the credible evidence as a whol e denonstrates
that M. Haskins hired Ronnie Calloway as an assistant Property
Control Specialist in the office upon Ms. Elliot's request, and
hired Archie Mtchell, who worked in the warehouse. Both were
African-Anerican mal es.

63. One elenent of office turnover appears to have been

Berni ce Oduns, an African-Anerican femal e fiscal assistant, who
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voluntarily took early retirenment six nonths to a year after a
reorgani zation placed her in M. Haskins' office, under the
supervision of, or at least in close contact wth, M. Harper
and Ms. Mnnix. M. Elliot and Ms. Wonmack credi bly represented
that Ms. Oduns was desperately unhappy due to her relocation and
t he atnosphere in the Warehouse and Gounds O fice. However,
whet her Ms. Oduns' extrene unhappi ness was the result of the
physi cal nove of her office, was the result of being overseen by
ot hers as opposed to being in charge of fiscal matters in the
way she had been previously, was the result of having a nere
secretary with no prior fiscal experience placed over her as a
superior, was the result of personality problens anong the
wonen, was the result of racial aninus, or was the result of
sonmething else entirely is sinply not clear. No racial reason
for Ms. Odunms' tearful retirenent was clearly proven.

CONCLUSI ONS OF LAW

64. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Sections 120.57(1), 120.569, and 760.11, Florida
St at ut es.

65. Florida | aw prohibits enployers fromdiscrimnating
agai nst enpl oyees on the basis of race.

66. Disparate treatnent clainms require proof of

discrimnatory intent either through direct or circunstanti al
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evidence. See Harris v. Shel by County Board of Education, 99

F.3d 1078 (11th Cir. 1996), which observed that "a plaintiff
must, by either direct or circunstantial evidence, denonstrate
by a preponderance of the evidence, that the enployer had a
discrimnatory intent to prove disparate treatnent claim"”

67. To establish a prinma facie case of discrimnatory

failure to pronote based on circunstantial evidence, Petitioner
must show. (1) that she is a nenber of a protected class; (2)
that she was qualified for and applied for the pronotion; (3)
that she was rejected; and (4) that another equally or |ess
qgqual i fied enpl oyee who was not a nenber of the protected cl ass

was pronoted. See Barron v. Federal Reserve Bank of Atlanta,

129 F. Appx. 512 (11th Gr. April 19, 2005, citing Denney v.

Cty of Albany, 247 F.3d 1172, 1183 (11th Gr. 2001). Once the

conpl ai nant establishes the prina facie case of discrimnatory

failure to pronote, Respondent has the burden of producing a
legitimate, non-discrimnatory reason for its decision. Cooper

V. Southern Co., 390 F.3d 695, 725 (11th GCr. 2004), reversed in

part on other grounds in Ash v. Tyson Foods, Inc., 126 S. C

1195 (February 21, 2006), discussed infra. |[If such a reason is
produced, the Petitioner has the ultinmate burden of proving the
reason given by the enployer to be a pretext for unlawful

discrimnation. See Denney v. City of Al bany, supra
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68. Herein, Petitioner has denpnstrated a prinma faci e case

of discrimnation based on race, in that she is a nenber of a
protected class (African-Anerican); she qualified for and
applied for the position of Property Control Specialist; she was
not hired for the position; and a Caucasian female with | ess
fiscal experience received the pronotion.

69. In reaching the foregoing conclusion of |aw, the
under si gned has given Petitioner the benefit of the doubt that
fiscal experience was an inportant criterion in this hiring
deci sion. However, the evidence is clear that fiscal experience
of the secretarial type that Petitioner possessed was not a high
priority, if considered at all, by the interview conmttee and
t he deci si on-maker, M. Haskins.

70. More to the point, however, is that Respondent has
presented a legitimate non-discrimnatory reason for hiring the
Caucasi an femal e, Ms. Adans. According to M. Haskins, he
bel i eved that Ms. Adans was the nost qualified applicant for the
j ob based on her know edge of the position, her experience, and
her personality and attitude.

71. In rebuttal of Respondent's stated reasons for denying
Petitioner a pronotion, the Petitioner put forth two argunents:
First, she asserted that a pattern of discrimnation existed, in
that over a 17-year period, M. Haskins had never hired an

African-Anerican. This was not proven. Second, Petitioner

24



asserted that Ms. Adans had | ess experience, was | ess

knowl edgeable in the area of property control and the school
system was not part of the purchasing unit, and was unfam i ar
wi th the procedures and guidelines set forth by the Schoo
Board. However, the nost that Petitioner was able to
denonstrate was that there were disparities in Petitioner's and
Ms. Adans' qualifications. Prior cases have held that
disparities in qualifications are not enough, in and of

t hensel ves, to denonstrate discrimnatory intent, unless those
disparities are so apparent as to virtually "junp off the page

and slap you in the face." See Cooper v. Southern, Co., supra.;

Al exander v. Fulton County, 207 F.3d 1303, 1340 (11th Cr

2000), citing Lee v. GIE Florida, Inc., 226 F.3d 1249, 1253-54

(11th Cir. 2000). Wthin the last nonth, the United States
Suprene Court has articulated a |less flanboyant test. In Ash v.

Tyson Foods, Inc., supra, that court stated:

"The visual imge of words junping off the
page to slap you (presumably a court) in the
face is unhel pful and inprecise as an

el aboration of the standard for inferring
pretext from superior qualifications
Federal courts, including the Court of
Appeal s for the Eleventh Circuit in a
decision it cited here, have articul ated,
vari ous ot her standards, see, e.g. Cooper
supra., at 732 (noting that "disparities in
qualifications nust be of such wei ght and
significance that no reasonable person, in
t he exercise of inpartial judgnent, could
have chosen the candi date sel ected over the
plaintiff for the job in question” (interna
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quotation nmarks omtted)); Raad v. Fairbanks
Nort h Star Borough School Dist., 323 F.3d
1185, 1194 (CA9 2003) (holding that

gual i fications evidence standi ng al one nmay
establish pretext where the plaintiff's
qualifications are "clearly superior"” to
those of the selected job applicant); Aka v.
WAshi ngt on Hospital Center, 332 U S. App.
D.C. 256, 156 F.3d 1284, 1294 (CADC 1998)
(en banc) (concluding the fact finder may
infer pretext if "a reasonable enpl oyer
woul d have found the plaintiff to be
significantly better qualified for the
job"), and in this case the Court of Appeals
qualified its statenment by suggesti ng that
superior qualifications may be probative of
pret ext when conbi ned with other evidence,
see 129 Fed. Appx., at 533. This is not the
occasion to define nore precisely what
standard shoul d govern pretext clains based
on superior qualifications. Today's

deci sion, furthernore, should not be read to
hol d that petitioners' evidence necessarily
showed pretext. The District Court
concluded otherwise. It suffices to say
here that sonme fornul ation other than the
test the Court of Appeals articulated in
this cause woul d better ensure that trial
courts reach consistent results.

72. Attenpting to apply these directions, it is here
concluded that Petitioner probably did possess nore fiscal -
rel ated job experience and nore recent fiscal-related job
experience than Ms. Adans. However, two of the other
i ntervi ewees, one African-Anerican female (Gore), and one
Caucasian male (Mller), also possessed nore, or different,
fiscal experience than Ms. Adans and were |ikew se denied the
position. One Caucasian fenmale (Sullivan) with simlar, but

di fferent experience, also was denied the position. One
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Caucasi an fermal e (Parker) whose qualifications are not clear was
al so denied the position. Under these conditions, a
discrimnatory intent related to race is not so obvious as to
junp off the page and slap one in the face. 1In addition to
fiscal-related experience, which was not very inportant to him
M. Haskins was | ooking for other qualifications, which he rated
nmore highly: flexibility, the ability to get along wth people
out in the field, and being a "good fit" with his current staff.
G ven these additional considerations, Petitioner's
gqualifications are not "clearly superior” to those of Ms. Adans
or any ot her candi date.

73. On the whole, it cannot be said that "no reasonable
person in the exercise of inpartial judgnent could have chosen
Ms. Adans over Petitioner."

74. Apparently, M. Haskins hired Ms. Adans for the job of
Property Control Specialist on the basis of, at best, nore
famliarity with her work ethic and experience than showed up in
the interview questions, or at worst, on the basis of ol d-
fashioned favoritism Like it or not, this attitude of hiring
soneone who is easy to get along with or who is personally
preferred by the one who does the hiring is not considered
unlawful Iy discrimnatory, even where it benefits a friend or
relative at the expense of a nore qualified, protected person.

See Neal v. Roche, 349 F.3d 1246, 1251 (10th Gr. 2003), citing
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Brandt v. Shop'n Save Warehouse Foods, Inc., 108 F.3d 935, 938

(8th Cir. 1997). See also Departnent of Corrections v.

Chandl er, 582 So. 2d 1183 (Fla. 1st DCA 1991) to the sane
effect. Unlike Chandler, there are insufficient acts of prior
discrimnation or of pattern discrimnation herein to support a
conclusion that race played any part in the pronotion of

Ms. Adans over Petitioner.

75. In Florida, an enployer may pronote for any reason,
even a discrimnatory one, provided the basis of his
discrimnation is not one of the forbidden reasons listed in
Florida Statutes Section 760.10(1)(a): race, color, religion,
sex, national origin, age, handicap, or narital status.

Fri endshi p, personality, and favoritism nmay not be good reasons
to pronote, and they are certainly not fair reasons, but Chapter
760 does not forbid them

76. Here, Petitioner scored |ower in sone areas than
Ms. Adans; in sone, she scored higher. She was never the second
hi ghest scorer. The second hi ghest scorer was anot her African-
American fermale. Petitioner would not be entitled to the
position under any construction of the facts, and she has not
denonstrated that the reasons given by the Respondent for the
pronotion of Ms. Adans were a pretext.

77. The burden of proof is upon Petitioner. A burden of

production only is upon Respondent. Respondent havi ng produced
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evi dence of a non-discrimnatory reason for the enpl oynent
action taken, and Petitioner having been unable to refute sane,
Petitioner cannot prevail.

RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOMMENDED t hat the Fl orida Comm ssion on Human Rel ations
enter a final order dismssing the Petition for Relief and
Charge of Discrimnation.

DONE AND ENTERED this 13th day of April, 2006, in

Tal | ahassee, Leon County, Flori da.

fif i

ELLA JANE P. DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 13th day of April, 2006.

ENDNOTES

Y This Finding of Fact is made on the weight of the credible
evidence as a whole and is contrary to Petitioner's testinony
that Ms. Adans adm nistered the typing test to Petitioner.
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2l This latter statenment is not credible in that of the six

finalists (interviewes) selected by M. Haskins in 2003-2004,
at least three were fiscal assistants.

3  This Finding of Fact is directed specifically to the
testi nony about M. Haskins' hiring and pronotion practices.
See al so Findings of Fact 57-63, concerning testinony about
M. Haskins' racial attitudes, generally.

4 On rebuttal, Petitioner attenpted to show that she was not

| oud or confrontational on this topic and that the discussion of
trucks (see Finding of Fact 50) never occurred in the interview
The former explanation is a matter of opinion. The latter

expl anation is not persuasive.

COPI ES FURNI SHED

Ceci | Howard, General Counsel

Fl ori da Commi ssion on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Larry H Colleton, Esquire
The Colleton Law Firm P. A
Post OFfice Box 677459

Ol ando, Florida 32867

St ephenie J. MCulloch, Esquire
McLin & Burnsed, P.A

Post O fice Box 491357
Leesburg, Florida 34749-1357

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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